

SKAGIT COUNTY DISTRICT COURT

IN AND FOR THE STATE OF WASHINGTON

	State of Washington,



Plaintiff,


vs.

Kristina Swanson, et al,



Defendant
	)

)

)

)

)

)

)
	Case No.: C677574 and cases joined thereto

ORDER ON DEFENDANTS’ MOTION TO DISMISS OR SUPPRESS BREATH TEST RESULTS 


THIS MATTER came on before the undersigned Judges on the Defendants’ pretrial motions to dismiss the charges or to suppress the Breath Test results as evidence in their cases.  For reasons explained herein, the Defendants’ motions are denied.

 ANALYTICAL FRAMEWORK

A.  DUI AND IMPLIED CONSENT


There has been a law against driving while under the influence of intoxicants for as long as most currently licensed drivers can recall.  The most current incarnation of that law is located at RCW 46.61.502.  According to this statute a person commits the crime if he or she is operating a motor vehicle within the state of Washington and was either under the influence of intoxicants or had a valid breath result within two hours after driving that was at or above .08 grams per 210 liters of breath air.  There is also a provision regarding blood test results that is not at issue in these cases and is being disregarded for purposes of this decision.


Nearly 40 years ago the people of the State of Washington approved the Implied Consent law.  This law, codified at RCW 46.20.308 provides in pertinent part as follows:

Any person who operates a motor vehicle within this state is deemed to have given consent, subject to the provisions of RCW 46.61.506, to a test or tests of his or her breath or blood for the purpose of determining the alcohol concentration or presence of any drug in his or her breath or blood if arrested for any offense where, at the time of the arrest, the arresting officer has reasonable grounds to believe the person had been driving or was in actual physical control of a motor vehicle while under the influence of intoxicating liquor or any drug……

A person who refuses to submit to a breath test without a legally acceptable excuse is subject to having his or her privilege to drive in Washington suspended.

B.  BREATH TESTING


The Washington State Legislature has delegated to the State Toxicologist the duty of selecting a breath testing machine and promulgating the methods for the maintenance and operation of the machine.  Pursuant to this authority, the State Toxicologist has designated the Datamaster and the Datamaster CDM as the only breath test machines approved for evidentiary breath testing.  In operation either type of the approved breath test machine has an external standard attached to it.  This standard is a container filled with a heated alcohol/water solution that is intended to simulate a breath alcohol level of .08 grams per 210 liters of breath air.  When conducting a breath test, the external standard is also tested as part of the process as a check on the accuracy of the machine’s operation.  The alcohol/water solution is known as a simulator solution.  The simulator solution is prepared at the state toxicology laboratory where it is tested for accuracy and bottled for shipment and use in approved breath test machines according to standards and procedures promulgated by the State Toxicologist.  There is also a Court Rule that allows analysts who test the simulator solution to sign a Certification for use in trials in lieu of the live testimony of the analyst.

C.  RCW 46.61.506 AND FIRCREST V. JENSEN

Fed up with successful defense challenges to the use of breath test evidence at trial, the State Legislature amended RCW 46.61.506 to create an evidence rule regarding the admissibility of breath tests:

(4) (a) A breath test performed by any instrument approved by the state toxicologist shall be admissible at trial or in an administrative proceeding if the prosecution or department produces prima facie evidence of the following:

      (i) The person who performed the test was authorized to perform such test by the state toxicologist;

      (ii) The person being tested did not vomit or have anything to eat, drink, or smoke for at least fifteen minutes prior to administration of the test;

      (iii) The person being tested did not have any foreign substances, not to include dental work, fixed or removable, in his or her mouth at the beginning of the fifteen-minute observation period;

      (iv) Prior to the start of the test, the temperature of the simulator solution as measured by a thermometer approved of by the state toxicologist was thirty-four degrees centigrade plus or minus 0.3 degrees centigrade;

      (v) The internal standard test resulted in the message "verified";

      (vi) The two breath samples agree to within plus or minus ten percent of their mean to be determined by the method approved by the state toxicologist;

      (vii) The simulator external standard result did lie between .072 to .088 inclusive; and

      (viii) All blank tests gave results of .000.

   (b) For purposes of this section, "prima facie evidence" is evidence of sufficient circumstances that would support a logical and reasonable inference of the facts sought to be proved. In assessing whether there is sufficient evidence of the foundational facts, the court or administrative tribunal is to assume the truth of the prosecution's or department's evidence and all reasonable inferences from it in a light most favorable to the prosecution or department.

   (c) Nothing in this section shall be deemed to prevent the subject of the test from challenging the reliability or accuracy of the test, the reliability or functioning of the instrument, or any maintenance procedures. Such challenges, however, shall not preclude the admissibility of the test once the prosecution or department has made a prima facie showing of the requirements contained in (a) of this subsection. Instead, such challenges may be considered by the trier of fact in determining what weight to give to the test result.


Predictably, this legislation was challenged as a violation of the doctrine of Separation of Powers.  The Washington Supreme Court addressed those challenges in Fircrest v. Jensen, 158 Wn.2d 384 (2006).  In that decision, the Supreme Court affirmed that the Legislature was within its rights to promulgate an evidence rule such as the evidentiary foundation set forth in section 4 (a) of RCW 46.61.506.  With regard to the provisions in section 4 (a) that the test results “shall be admissible” and in section 4 (b) that the “court…is to assume the truth of the prosecution’s…evidence….in a light most favorable to the prosecution…” the Court noted that the Rules of Evidence, particularly ER 403 and 702 would still apply to the introduction of breath test evidence.  In other words, taken in light of the existing evidence rules, the mandatorily stated evidentiary provisions in RCW 46.61.506 are actually permissive in nature and must be harmonized with the Rules of Evidence.  The Supreme Court also tacitly overruled its prior decision in Seattle v. Clark-Munoz, 152 Wn.2d 39 (2004) and retreated to its prior position that challenges to the reliability or accuracy of the test, machine and procedures would go to the weight of the evidence where a prima facie foundation had been laid for the admission of the test.  This position is in agreement with the provisions of RCW 46.61.506 (4) (c).

ISSUES AND FINDINGS

A.  MISCONDUCT


The Washington State Toxicology Laboratory is operated as a part of and under the direction of the Washington State Patrol.  The State Toxicologist is in charge of the lab’s operation including personnel.  Dr. Barry Logan, who has served as the State Toxicologist since 1990, appointed Ann Marie Gordon to the position of Lab Manager in 2000.  In turn, Ann Marie Gordon appointed Edward Formoso as a supervisor within the Toxicology Lab.  The protocol for preparation of simulator solutions to be used in the Datamaster provides that all available analysts are to test the newly prepared batches of simulator solutions in a specific manner.  Their test results are entered onto a database and in turn are reflected on what has been termed a worksheet or certification worksheet and these test results are used in calculating whether the solution meets the Toxicologists standards for approval (also termed “certification”) of the simulator solution batch.  As a matter of procedure, the office staff then prepares Certifications made under penalty of perjury for the signatures of all analysts participating in the certification of the specific batch.  These Certifications are designed for evidentiary use at trials pursuant to CrRLJ 6.13 (c) (1) which provides in pertinent part as follows:

In the absence of a request to produce a Breathalyzer maintenance technician, a BAC Verifier DataMaster infrared instrument technician, or the person responsible for preparing or testing simulator solutions made at least 7 days prior to trial or such lesser time as the court deems proper, certificates substantially in the following forms are admissible in lieu of a state expert witness in any court proceeding held pursuant to RCW 46.61.506 for the purpose of determining whether a person was operating or in actual physical control of a motor vehicle while under the influence of intoxicating liquors:

	BAC Verifier DataMaster Simulator Solution

	Certification



I, .........., do certify under penalty of perjury as follows:


I am employed by the Washington State Toxicology Laboratory, and a part of my responsibilities include preparing and testing the simulator solutions for the BAC Verifier DataMaster breath test instrument. I possess the following qualifications: ......................

The simulator solution, Lot Number ......was prepared in the Washington State Toxicology Laboratory. I examined and tested this solution. It was found to conform to those standards established by the state toxicologist for the certification of simulator solution.

Dated: ...........

                                              Signature


Beginning as early as January, 2004 and possibly earlier, Edward Formoso began testing batches of solution for Ms. Gordon.  According to Mr. Formoso, when Ms. Gordon’s name and signature on a certification worksheet follows his name and signature, he is confident that he had actually done the testing for Ms. Gordon.  Exhibit 34 contains 41 certification worksheets wherein Ms. Gordon’s name and signature follows Mr. Formoso’s name and signature.  Exhibit 39 contains Certifications under penalty of perjury that correspond to the simulator solution batches referenced in Exhibit 34 wherein Ms. Gordon certified that she had tested the batches in question and found them to conform to the standards established by the State Toxicologist.  The Court finds that Ms. Gordon falsely certified these specific batches.  According to Mr. Formoso, there may be more instances of such false certification where Ms. Gordon’s name and signature did not follow his name and signature on the certification worksheets.


Mr. Formoso was certainly complicit in this continuing scheme of falsification.  As a 32 year veteran of the Toxicology Lab and a supervisor therein, he was aware that execution of a Certification was expected of each person who signed the certification worksheet.


Dr. Logan, as Director of the Toxicology Lab would also be aware of the procedures followed in the Lab.  According to Mr. Formoso, Ms. Gordon told him that she had advised Dr. Logan prior to March 2007 that Mr. Formoso was conducting the simulator solution testing for her.  On March 22, 2007, Dr. Logan received a message dated March 15, 2007 that had been left anonymously on a WSP tip telephone for employees.  This message stated, “Simulator solutions are being falsified as far as the certification.”  In response, Dr. Logan assigned Ms. Gordon and Mr. Formoso to investigate this tip.  On April 11, Ms. Gordon and Mr. Formoso reported that they had reviewed data from January through March 2007 as well as the protocol and found no problems needing correction (Exhibit 31).  Also, according to Dr. Logan, around April 14-15, 2007 Ms. Gordon advised Dr. Logan that she was not conducting her own testing of simulator solutions and at that time he told her to stop certifying solutions.  On July 9, 2007 a new tip was received by the WSP stating:

“Ann Marie Gordon doesn’t really certify all those simulator solutions.  If you look in the file you’ll find a grammatigram (sic) with her name on it, but if you also check over the years of where she really was on the days that those things were certified you’ll find once in a while she was in DC or Alaska, or somewhere else.  She had somebody else do it and then she’ll sign the forms that says, under penalty of perjury I analyzed this.  If you don’t think that’s a big deal just think what Francisco Duarte would think of that.” 

This tip was, according to Dr. Logan, a red flag for him and he, for the first time understood that Ms. Gordon had actually been falsely signing Certifications.  This revelation ultimately led to his decision to place Ms. Gordon on paid administrative reassignment to her home.  When he orally advised Ms. Gordon of his intention to reassign her, Ms. Gordon resigned before the reassignment paperwork could be signed.  The Court finds Dr. Logan’s statement that he did not consider that Ms. Gordon was signing Certifications incredible given his knowledge that she was not conducting her own testing and in light of his presumed knowledge of the procedures followed in the Toxicology Lab.

  B.  SIMULATOR SOLUTION TESTING

The State Toxicologist’s procedure for testing Simulator Solution batches provides a methodology for certification of such batches:

1)  An individual with a valid Blood Analyst Permit, authorized by the State Toxicologist analyzes five separate aliquots of the simulator solution, by headspace gas chromatography.

2)  Record the results of the testing in the solution certification database, including the date and the results of the contemporary external control.

3)  A minimum of three (3) analysts must certify the solution prior to its certification.

4) The average of the results from all of the analysts are computed (rounded to four decimal places).  The standard deviation and relative standard deviation (CV) on all results are computed.  (Freedman et al., 1978).

5)  The solution is acceptable for use and therefore certified if it meets the following criteria.  The average solution concentration must be between 0.098 and 0.108g/100mL inclusive.  The CV must be 5% or less (Exhibits 3, 4, 5 & 6).

The practice in the Toxicology Lab is that, if any one of the five individual test results fall outside of the 0.098 to 0.108 standard, the results for all five of the individual tests is crossed out, placed in the file maintained for that batch and the analyst then tests another five samples which are then recorded in the solution certification database.  The results from the set of tests that were lined out are not entered into the database.  Analyst Sarah Swenson testified that this process of discarding “bad” results was something she was trained to do when she was trained in simulator solution certification.  Analyst Brian Capron explained that there may be reasons for a result outside of the acceptable range including a micro-fracture of the aliquot, poor aliquotting, a plugged injector on the gas chromatograph or a fouled gauge on the chromatograph.  Analyst Melissa Pemberton indicated that if the second run of tests had similarly “bad” results an analysis should be undertaken to determine why the results were falling outside of the acceptable range.  Analyst Jane Thatcher stated that, if the results were consistently outside of the acceptable range, the solution should be discarded and a new solution prepared.  She also explained that it is common in the scientific world to exclude “outliers” which she further defined as results lying so far outside of the other results that they skew the average.


It is clear that, if only results lying within the 0.098 to 0.108 range are included in the five testing results per analyst that are entered into the database that the average of these results will also lie within that range.  The court is troubled by the apparent fact that results lying outside of the acceptable range are not included in the database as required by the State Toxicologists procedure.  At the least there should be some reasonable scientifically defensible definition of “outliers” that should be excluded from the database.  Further it is reasonable to expect that, in the event a test run includes “bad” results, a procedure should be in place to determine what caused those results rather than simply discarding them.


In any event, the analysts who testified indicated that it is relatively unusual to experience results that lie outside of the acceptable range and the Defendants have provided the Court with only one exhibit documenting the rejection of test data (See Exhibit 40).  There is absolutely no evidence that any of the relevant simulator solution batches were affected by this procedure. 

As noted above, the results of the five tests conducted by each analyst were entered into the database.  This is true whether the solution being tested was a simulator solution or a Quality Assurance solution.  (Quality Assurance solutions are discussed in the next section).  The calculation of average solution concentration, standard deviation and relative standard deviation (CV) were made by the computer on which the database was stored.  At some point, the number of analysts qualified to perform testing jumped from 12 to 16.  The computer had been programmed to accept only 12 analysts and so the last four analysts testing any solution batch were not included when calculating the average, standard deviation and CV.  This is contrary to the procedure established by the State Toxicologist which required that the results of all analysts were to be included in these calculations.  

When this software error was discovered, Dr. Logan assigned former WSP Sergeant Rod Gullberg and Trooper Ken Denton to review the data from affected solution batches to ensure that the certification results were correct.  Their audit included a review of the entry of gas chromatograph results onto the certification worksheets; whether the dates of preparation and testing were correct; whether the computations were correct; whether the external control information was correct and, finally, whether the results complied with the Toxicologists requirements for accuracy and precision.  The review of computations included a recalculation of test result averages, standard deviation and CV.

Neither Rod Gullberg or Ken Denton were called as witnesses to testify concerning their recomputations.  According to Dr. Logan, Rod Gullberg, who had been in charge of the breath test program since the 1980’s until his retirement from the State Patrol, holds a Masters degree in Bio Statistics and is qualified to make corrections to this statistical data.  (The Defendants have pointed out that neither Gullberg or Denton hold blood test analyst permits, but the Court does not fathom how that could affect computations that are purely mathematical in nature and do not require actual testing of solutions.)  On the other hand, it was clear from the testimony that the analysts rely on the computer to do the calculations of average, standard deviation and CV and do not do these calculations independently before signing the Certifications.  It was equally clear that, after Gullberg and Denton had recomputed these figures, the analysts recertified the solutions without checking the newly computed average, standard deviation and CV results.  

Of the analysts who testified, only one was able to calculate standard deviation and CV without reference to the applicable formulas.  Analyst Brianna Peterson knew the formulas for calculating standard deviation and DV and, at Defendants’ request calculated these for one solution batch (batch 07019) using a handheld calculator provided by the defense counsel.  Her calculations arrived at a CV of 2.1387% whereas Gullberg and Denton’s recalculation resulted in a CV of 2.1383% (see exhibit 53 – CV result in lower left corner).  Ms. Peterson explained that this slight variance could result from a difference in which significant digit was used when rounding results.  The Court finds that a variance of four ten thousandths of a percent is insignificant when considering that a variance of over 2.8% would be required to exceed the Toxicologist’s standard of 5% CV for certification of this particular solution.

C.  QUALITY ASSURANCE SOLUTION

Quality assurance solutions are prepared for use by BAC Datamaster Technicians when calibrating the Datamaster machines.  They are prepared in varying concentrations (.04, .08, .10 and .15g/210L equivalent vapor concentration) and tested by only three analysts for certification.  On at least four occasions, certifications indicated that the testing of these solutions preceded preparation of the solutions.  This anomaly was explained by testimony that, while the testing date is entered into the database by the analyst conducting the test, the date of preparation of the solution was autofilled by the computer at the time the preparer of the solution created the database.  Thus, if the solution was prepared on July 11 and the gas chromatograph tests were conducted on July 11 but the database was not created until the next day, the certification worksheet would indicate that the solution was prepared on July 12.  While this explanation is credible, the fact that the certifications signed under penalty of perjury indicate testing before preparation of solutions clearly reflects that the certifications are not carefully read by the analysts before they are signed.  In fact, the analysts do not prepare their own certifications.  The certifications are prepared by administrative office staff directly from the certification worksheets.  If there is a numerical error entered on the worksheet, it is reflected on the declaration.  As noted in the next section, this failure to take the simple step of checking the data against actual test results makes the Certifications made under penalty of perjury for use at trial in lieu of live testimony suspect.

The audit conducted by Gullberg and Denton also revealed a precision problem with the software that affected six solution batches.  According to an August, 2007 document from the Toxicology Lab, the average of six solution batches, when rounded to the third decimal, were incorrect such that they would affect the result in an individual’s breath test if the solution was used to calibrate a Datamaster machine.  Further review established that only two of the six solutions were used to calibrate Datamaster machines (batch numbers 05036 and 0603) and none of these batches were used to calibrate machines in Skagit County (see Exhibit 14).  Interestingly, use of these two batches in calibrating Datamaster machines in Eastern Washington affected eight tests in Spokane County (using one batch) by pushing the result slightly higher (to the .08 level in four cases and to the .15 level in four cases) while resulting in slightly lower readings (using the other batch) in the five other machines so calibrated.

While scientists may reasonably rely on a properly programmed computer to perform calculations, this situation highlights the potentially devastating effects on a defendant when an improperly programmed computer is relied upon for certification of a solution used to calibrate a machine used for evidentiary breath testing.  Dr. Logan testified that the software error resulting in the incorrect results has been corrected by a staff computer technician named Sandra DeStefanou and the Court has been provided with no evidence to the contrary.

D.  CERTIFICATIONS

The importance of analyst Certifications has been stressed in Defendants’ motions and argument.  The analysts preparing the solutions, testing the solutions and certifying the results are forensic scientists.  Their work product is used for evidentiary purposes in criminal cases.  As the Defendants pointed out in rebuttal, scientific evidence has a significant impact in jury trials.  The Court notes that we are living in a “CSI” era where the public has come to expect solid scientific evidence in criminal cases. (“CSI” refers to a popular television show and its related spinoffs that showcase the work of forensic scientist/investigators and their interplay with law enforcement efforts).  In such an environment, the importance of accuracy in reporting scientific results in a criminal law setting is essential.  Unfortunately, the importance of these Certifications under penalty of perjury appears to have been lost on the Toxicology Lab.  In fact, it appears that these documents intended for evidentiary use at trial are considered nothing more than mere “letters” (see Exhibit 38).

As noted previously, Certifications are prepared by office staff based on the data contained in the certification worksheet without any critical analyses of the information contained thereon with the result that incorrect batch preparation dates have been reflected on the Certifications.  In addition, this process led on at least four occasions to declarations wherein an incorrect mean concentration of alcohol was reflected on Quality Assurance Solution Certifications (see exhibits 24-27).  This was the result of incorrect entry of data by office staff when preparing the Certifications. Fortunately Datamaster technicians rely on the certification worksheets instead of the declarations when calibrating the Datamaster machines so this set of errors did not affect any breath test readings.  This evidence does, however, further reflect the lax standard of review exercised in the course of executing the Certifications.

Testimony adduced at the hearing also revealed that all analysts have access to the computer on which the database is kept.  While the computer is password protected, there is only one password used by all analysts to access the database.  The relevance of this fact is that any analyst could, if they were so inclined, access the database and revise the test result entries for any or all of the other analysts.  Since none of the analysts who testified (with the exception of Estuardo Miranda) check their test results (located on documents known as chromatograms) against the certification worksheet prior to signing the worksheet, the potential for false data entry certainly exists.  Defendants have not, however established that such an abuse has actually occurred.  With regard to Mr. Miranda, his testimony was that he sometimes checked his test results (chromatograms) against the data entered on the certification worksheet.  That he did not always compare the data entry with the actual results is born out by the fact that on one identified occasion he incorrectly entered a value of one (of five) test result into the database (Exhibit 33).  In addition, two other events of incorrect data entry were identified (Exhibits 42 & 43).  Having reviewed these exhibits, the Court notes that the data entry errors in each event amounted to no more than one ten thousandth and that, after correction, the errors would not affect the certifiability of the solution batches in question.  While it is doubtful that these errors would have been identified and corrected absent the efforts of Mr. Gullberg and Trooper Denton, the fact that they occurred due to failure to compare test results to the database once again establishes a relaxed standard employed in the State Toxicology lab when it comes to certification of simulator solution batches. 

E. SIMULATOR SOLUTIONS AT ISSUE 

When seeking dismissal of charges or suppression of evidence, it is not enough to merely show that there was governmental misconduct or sloppy procedures.  The misconduct or procedures must detrimentally affect the person seeking the remedy.  In this instance, the Defendants are seeking relief.  At issue is whether the established irregularities at the Toxicology Laboratory affected the simulator solution(s) used in the Datamaster(s) when Defendants’ breath was tested.  The Defendants have not identified any specific simulator solution batch employed in their specific cases.  The State has identified seven batches at issue in these cases numbered 06019, 06029, 06048, 07001, 07008, 07017 and 07026.  Of these seven batches no testimony or other evidence was presented dealing with four of them – 06048, 07008, 07017 and 07026.   The certification worksheets and Certifications of Ann Marie Gordon for the remaining three solutions were introduced as exhibits 34 and 39 for purposes of showing the scope of Ms. Gordon’s misconduct.  The certification worksheet and Estuardo Miranda’s Certification were also admitted as Exhibit 28 during the scope of his testimony to illustrate Ms. Gordon’s misconduct.  No evidence casts any genuine doubt on the preparation of or propriety of using these seven simulator solution batches for evidentiary breath testing.

CONCLUSIONS

1. The actions of Ed Formosa and Anna Marie Gordon amount to governmental misconduct under CrRLJ 8.3(b).

2. There is prima facie evidence that the action or inaction of Dr. Barry Logan relative to his supervision and investigation of the State Toxicology Lab amounted to governmental misconduct under CrRLJ8.3(b).

3. The Defendant’s have failed to identify a fundamental right implicated by the State conduct.

4. The Defendant’s have failed to identify actual prejudice to a fundamental right.

5. The Defendant’s have failed to satisfy their burden to raise and prove, by a preponderance of the evidence, that they suffered prejudice to a fundamental right which materially affects the Defendant’s right to a fair trial.

6. In order to admit the breath test result the State must establish a foundation for introduction of the result pursuant to RCW 46.61.506 and the Rules of Evidence.

7.  The Defendant’s cases involve simulator solution numbers 06019, 06029, 06048, 07001, 07008, 07017 and 07026.  The only evidence presented that relates to these simulator solutions showed that they were of the correct kind and in proper proportion both before and after the test performed on behalf of Anna Marie Gordon were considered and before and after all the analysts results were calculated.  There was not evidence that any tests were disregarded as “outliers” for any of these simulator solutions.

8.  With the exception of questions related to the preparation of the solutions, the Defendant’s did not offer evidence to challenge either the requirements set forth in RCW 46.61.506 or admissibility pursuant to State vs. Baker, 56 Wn.2d 846, 355 P.2d 806 (1960).

9. The Defendant’s due process rights are not impaired by the admissibility of the relevant tests as they are able to attack the accuracy or reliability of the tests on whatever material ground is available.



Dated this 23rd, day of October, 2007

_______________________________

_____________________________

David A. Svaren, Presiding Judge


Warren M. Gilbert, Judge
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